(Speech entitled 'Sustainability, Trade and Investment Which Way Now for the WTO?' delivered to Chatham House Conference (Environment Series), London, 27 28 March, 2000) . Greenpeace issued its Safe Trade Report at the conference. This contained key recommendations as to initial steps to be taken by the WTO in order actively to promote sustainable development.
In this article the author examines the difficulties in translating the concept of 'safe trade' into legal principles capable of enforcement in international law. The article considers whether the concept of 'safe trade' is dependent upon the creation of procedural environmental rights or whether existing principles, such as sustainability and the precautionary principle could help deliver 'safe trade'. Finally, the author considers whether the term 'safe trade' would require international negotiations involving developing nations to include real provision for equity and fairness when decisions are taken about trade and the environment.
THE GREENPEACE REPORT
As well as taking its report on 'Safe Trade' to the Seattle Conference, Greenpeace distributed condoms to all the delegates in boxes containing the words: 'Practice Safe Trade Safe Trade can prevent various global infectious problems such as poverty, deforestation, desertification, etc. ...'. Most delegates got the joke! The device highlighted one of the key issues raised in the report and considered to be at the heart of the debate on the nature of 'safe trade': the issue of whether or not trade liberalisation, as pursued by the WTO, is inevitably at the expense of the environment.
There are those who argue that there is nothing inevitable about trade liberalisation leading to a degradation of the environment. For instance, the UK Government's Minister for Trade believes that 'international trade and environmental objectives can go hand in hand'. However, the environmental community, together with other leading NGOs, is unlikely to accept this statement without some guarantee that environmental issues can and will be taken fully into account in any decision-making process relating to trade.
For instance, Oxfam argues that trade liberalisation might reduce poverty and deliver sustainable development, but only if the conditions are right. In their submission to the Seattle Conference they argued that in order for the conditions to be right there would need to be fundamental reform of the WTO itself. Such reforms are needed to provide a 'level playing field' between developed and developing nations.
However, there is scant evidence to suggest that the WTO shares this view and accepts the need for reform. For instance, both the UK's Department of Trade and Industry (DTI) and WTO strike up the position that the WTO has no role to play in setting policy on the environment or labour rights. This seems a somewhat blinkered vision. As a result of this decision, many environmentalists charged the WTO with undermining multilateral environmental O agreements agreed as a result of a democratic process. They claimed that the WTO was making decisions that were subject to little if any democratic accountability. In addition, the Appellate Body was criticised for taking decisions that had a direct impact on multilateral environmental agreements without taking into account environmental principles, such as that of sustainable development and the precautionary principle, nor did it take account of any expert scientific evidence on the environment.
In order for a level playing field to come into existence, environmentalists argue that multilateral environmental agreements cannot be subordinate to WTO rules. Greenpeace claims this view has been supported most recently by the Cartagena Protocol on Biosafety adopted in Montreal in January 2000. This protocol points out that: 'trade and environment agreements should be mutually supportive with a view to achieving sustainable development' and that there is no intention to 'subordinate this Protocol to other international agreements'.
SAFE TRADE AND PARTICIPATORY RIGHTS
The use of the term 'safe trade' by Greenpeace clearly advocates the establishment of a number of participatory rights for NGOs and citizens. For instance, 'safe trade' would allow for rights to information, the right to be heard and participate, and access to the decision-making process. These rights would 'open up' the WTO (rather than 'shut it down') and make it a more transparent and accountable institution.
Clearly, the establishment of a 'right' to participate in the above ways would mean a greatly enhanced role for NGOs in the policy-setting/decision-making process of international agreements and possibly other fora.
Greenpeace already has observer status at international level in many multilateral environmental agreements. For instance, at the Convention for the protection of the marine environment of the North East Atlantic (OSPAR), Greenpeace has very wide access. But such rights have been established by custom and not by rule of procedure. In addition, it has no voting rights nor any access to the decision-making process.
It is widely accepted that NGO participation at international environmental negotiations has the effect of enhancing the 
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It is noted that the WTO deals with disputes that can impact on millions of lives, and in particular the economic and social wellbeing of individuals.
CONCERN
There is a great deal of concern from environmentalists that an institution that has few transparent or democratic procedures has the power to strike down multilateral environmental agreements by invoking its internal rules to ensure free trade.
However, in order for participation by NGOs to be given the status of a 'right' there would need to be some form of legal mechanism or legal fora to deliver such a right. The European Court of Human Rights has touched on some of these issues in recent cases. For instance, in the case of Guerra and Ors v Italy (1998) 26 EHRR 357, the court was asked to consider a right to information under art. 10 of the European Convention on Human Rights (ECHR) (as well as rights under art. 8).
Here, a chemical factory was classified as 'high risk' and in admitted to hospital with acute arsenic poisoning. The applicants argued that the failure to take any action against the factory had interfered with their right to privacy and quiet enjoyment under art. 8, ECHR. They were successful in this claim. However, they had also argued that they had a right to be provided with information concerning the safety record, inter alia, of the factory.
The ECJ ruled against the provision of the safety record. The applicants had argued that art. 10 imposed a positive obligation:
'to collect, process and disseminate information not directly accessible or known to the public'.
However, the ECJ found that there was no such positive obligation, whereas the Commission had found that there was a positive duty on member states to provide the public with information as well as a 'right' to receive such information. It considered such rights particularly important in the environmental field, given the need to act pre-emptively to deal with many environmental problems.
In the case of Balmer-Shafroth and Ors v Switzerland (judgment 26 August 1997, Case Note, RECEIL, Vol. 7, Issue 1, 1998; (1998) 25 HRR 598) the court considered access to the decision-making process under rights to access to justice created by art. 6(1) of the EC Treaty. This case concerned the licensing of a nuclear waste dump.
The applicants claimed that there was no fair procedure for hearing objections to the renewal of the licence, nor any fair mechanism for dealing with complaints about the granting of new licences to the power station. The ECJ found that whilst the applicants had rights under art. 6(1), they were inapplicable in this case because the power station did not expose the applicants personally to a danger that was serious, specific and imminent. In addition, it found that the outcome of any proceedings would not be 'directly decisive' of the right in question and therefore the applicants could not avail themselves of art. 6(1).
A dissenting judgment argued that in the course of interpreting art. 6(1) the court should have taken into account other substantive environmental principles, such as the precautionary principle. In addition, the minority view was that the ECJ's decision effectively required the local population to be contaminated with radiation before they could seek a remedy for breach of their fundamental human rights.
From the above decisions there appears an unwillingness by the ECJ to expand procedural rights in a manner that could include a positive duty upon a member state to provide environmental information or access for its citizens to the decision-making process on environmental issues. Without the expansion of rights in this direction it is difficult to see what assistance human rights can bring to environmentalists aiming to prevent environmental harm, even though remedies may be available to individuals once a sufficient threshold of harm has occurred.
SUSTAINABLE DEVELOPMENT AND THE PRECAUTIONARY PRINCIPLE
From the above discussion it is apparent that there is little if any legal redress for individuals, under the existing human rights regime, where they seek the court's assistance to stop potential future environmental harm. However, most environmental problems are best resolved where it is possible to take some form of pre-emptive remedial action prior to any adverse impact on the environment.
In the 'safe trade' report Greenpeace does not argue for 'environmental rights' as human rights. Instead, it advocates the incorporation of the precautionary principle and sustainable development into all decision-making processes.
This approach applies equally to the decision-making process of the WTO. There is some precedent within the WTO for invoking the principle of sustainable development. In the The precautionary principle bites when there is scientific uncertainty about unknown risks that are likely to be both serious and irreversible. It is likely to require a shift in the burden of proof for its proper application. For instance, the burden of proving that a trade is safe would be on the objector to any trade restriction/limitation. The objector would need to show that the trade, process or product was 'safe' in terms of environmental quality, consumer protection, worker safety, and public health.
Greenpeace take the view that, if it were possible to invoke these principles in a formal way within the procedures of the WTO, it would become necessary to give priority to the environment in any decision-making process. In other words, like fundamental human rights claims, environmentalists hope to imbue such terms with similar priority when it comes to decision-making processes. (For a fuller discussion, see Paula M.
Pevato, 'A right to Environment in International law: Current Status and Future Outlook', RECIEL, Vol. 8, Issue 3, 1999.) Certain academics argue that just as a ' right to a clean and healthy environment' is fraught with difficulties of definition, so too are these concepts. It is said they will never amount to a customary international norm, but will remain part of soft law forever (David Freestone/Ellen Hey, op.cit).
It is true that despite numerous international agreements referring to these environmental principles they do not appear to have made their way into law as legal norms. They cannot be evoked as having the same type of priority of claim as fundamental human rights claims.
However, it is argued that if these principles were given greater legal status, affording them a priority ot claim, the balance in favour of the environment in decision-making processes would become more even. For example, in the case of genetically modified organisms (GMOs) environmentalists argue the precautionary principle has not been properly evoked. They hold that had a precautionary approach been formally incorporated into the decision-making process for the grant of consents to release and market GMOs there would have been few, if any, authorisations granted for their introduction into the human diet and the environment. 
THE CONCEPTS OF 'SAFE TRADE' AND EQUITY
The concept of 'safe trade' also raises the issue of fairness or equity for developing nations. As far as developing nations are concerned, the concept of fairness is likely to include, at the least, their equitable involvement in international negotiations and a fair approach adopted by developed nations when requiring the application of environmental protection measures to trade.
Many developing countries have long argued that high standards of environmental protection are just another form of protectionism. They point out that at the Rio Earth Summit in 1992 they struck a bargain with the developed nations. This bargain was to allow developing countries to be compensated for the implementation of higher cost environmental protection measures by the transfer of technology and mitigation costs.
However, this has largely not materialised.
Current negotiations aimed at implementing the Kyoto Protocol to the Climate Change Convention arguably one of the most significant environmental conventions ratified in recent years seem to underscore this point. This paints a rather bleak outlook for developing nations under the grand scheme of trade liberalisation. Without recourse to any real principles of law to curb the behaviour of the developed world towards trade in dwindling natural resources, and without any legal mechanisms to ensure a level playing field, there seems little chance that trade liberalisation will produce the pot of gold held out by the developed nations as the prize for free trade. environmental instruments or environmental concerns generally.
However, in order for the WTO to 'open up' so that the environmental community can fully participate in its institutions there is a need for the development of procedural rights. It is argued in this article that such rights are unlikely to be delivered by reliance on existing human rights instruments. Instead, consideration needs to be given to the formal incorporation of the precautionary principle and sustainable development into the decision-making procedures of the WTO. This would ensure that decisions taken that are likely to have an adverse impact on the environment must first have regard, as a matter of priority, to these principles. This would require, at the very least: the consideration of environmental information and opinions gathered from relevant stakeholders; a scientific evaluation of the adverse impacts and scientific uncertainties involved if the trade measure is allowed; and a change in the burden of proof as to whether or not a trade or product is safe for human health and the environment.
Finally, where the scientific uncertainties are great, and there is likely to be serious and irreversible harm, these principles require decision makers to take the step of refusing trade in certain goods and products.
In addition to the development of procedural rights there needs to be a consideration by developed nations of the need to invoke principles of equity or fairness when negotiating with developing countries. Such principles could be of critical importance to these countries during negotiations of both multilateral environmental agreements and trade agreements and enable a fair balance to be struck between developing and developed nations. On this basis, it is considered that it may be possible to achieve, or come close to, a level playing field which could ensure that the developing world can afford to implement environmental protection measures whilst participating in the grand trade liberalisation scheme.
Without such fundamental principles incorporated procedurally into existing WTO processes the prospect of the WTO being able to meet its critics adequately remains slight. ©
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CONCLUSIONS
The future challenge for the WTO is whether it can reform its procedures sufficiently to diffuse the criticisms it faces from the environmental community.
In order to deliver 'safe trade' as demanded by organisations like Greenpeace it will be necessary for the WTO to strike the right balance between trade liberalisation and the need to protect the environment. To date, its record is considered poor.
There is a great deal of concern from environmentalists that an institution that has few transparent or democratic procedures has the power to strike down multilateral environmental agreements by invoking its internal rules to ensure free trade. At a most basic level it is believed the WTO could reform itself by inviting UNEP to become involved in those trade issues o considered potentially protectionist in nature due to existing
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